STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 99- F- 14

Dat e i ssued: Sept enber 8, 1999

Request ed by: Edwin J. Nagel, Jr., State Auditor’s Ofice

- QUESTI ON PRESENTED -

Whet her a county may |oan county general funds or county road funds
to an organi zed township for the purpose of constructing or repairing
t ownshi p roads.

- ATTORNEY GENERAL’S OPI NI ON -

It is nmy opinion that a county nmay |oan county general funds or
county road funds to an organized township for the purpose of
constructing or repairing towship roads if the |loan is nade pursuant
to a joint powers agreenent.

- ANALYSI S -

The purposes for which a county may nake a |oan of county funds are
restricted. Article X, Section 18 of the North Dakota Constitution
provi des:

The state, any county or city may nmake interna
i nprovenents and may engage in any industry, enterprise or
busi ness, not pr ohi bi t ed by article XX of t he
constitution, but neither the state nor any politica
subdi vision thereof shall otherwise loan or give its
credit or nake donations to or in aid of any individual,
associ ation or corporation except for reasonable support
of the poor, nor subscribe to or becone the owner of
capital stock in any association or corporation.

This section, generally referred to as the anti-gift provision,
prohibits a county fromloaning or giving its credit to or in aid of
any individual, association or corporation unless it is for the
reasonabl e support of the poor or as part of a permtted industry,
enterprise or business. A township is not an individual,
associ ati on, or cor porati on, but it is instead a political
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subdi vision of the state. Therefore, the anti-gift provision does
not prohibit a loan froma county to a township. See 1983 N.D. Op.
Att'y Gen. 53 (Article X, Section 18 does not prohibit a loan froma
county to a rural fire district); letter from Attorney Genera
Ni cholas J. Spaeth to Eugene Belisle (April 7, 1992) (Article X
Section 18 does not prohibit a |loan or grant froma city to a school
district).

There are several statutory provisions permtting counties and
townships to coordinate certain roadwork and progranms, and counties
are also in charge of road work in unorganized townships. See, for
exanple, ND.CC 88 11-27-09.1, 24-05-20(2), 24-06-14, 24-06-19,
24-08-02.1, 57-15-19.4, 57-15-20.2(3), 57-15-21, and 57-15-22.1.
Further, a township may contract with a county for repair of the
township’s roads. N.D.C.C. 8§ 24-06-09. However, it is ny
under standi ng that your question does not involve a situation where
there is specific statutory authority or a state or federal program
for the county to loan funds to the township for any purpose or for
road purposes specifically.

Al though a county loan to a township does not violate Article X
Section 18 of the North Dakota Constitution, the county and township
still nust have specific statutory authority to nmake or receive | oans
or the statute must contain | anguage from which the authority to make
or receive loans may be necessarily inplied. 1993 N.D. Op. Att'y
Gen. L-129 (April 12 letter to Walter M Lipp). See also Wilstad v.
Dawson, 252 N.W 64, 66-67 (N.D. 1934) (county department only “has
such powers as are expressly conferred by statute or are necessarily
inplied in order to effectuate the purposes for which it was
created”). A thorough search of the Century Code has reveal ed that
there is no statute granting specific authority to a county to nmake a
loan to a township for road purposes, and there is no statute from
whi ch such authority may be necessarily inplied.! Likew se, there is
no general authority for a township to borrow noney froma county for
t hese purposes through a | oan.?

!'ND.C.C. §21-06-09 permits counties and townships to accept |oans
or grants fromthe federal governnent relating to certain prelimnary
costs incurred for a public works project.

2 A township does have the authority to borrow noney through the
i ssuance of general obligation bonds for the construction of roads
and bridges. N.D.C.C. 8§ 21-03-06(5)(b). However, such borrowing is
limted to one and one-half percent of the township's taxable
property val ue. Id. Further, such borrowi ng requires the approva

of sixty percent of the qualified voters of the township voting in
the election. N.D.CC § 21-03-07.
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However, it may be possible that the general authority granted to
counties and townships to enter into joint powers agreenents nay
provide the necessary authority for a county to loan funds to a
t ownshi p. Joint powers agreenents are created under N.D.C C ch.
54-40. 3. A county or township, “upon approval of its respective
governing body, may enter into an agreement with any other political
subdi vision of this state for the cooperative or joint adm nistration
of any power or function that is authorized by |aw or assigned to one
or nore of them” ND CC 8§ 54-40.3-01(1). Anong other things, a
j oi nt powers agreenent nay provide for

The manner in which the parties to the agreenent wll
finance the cooperative or joint undertaking and establish
and maintain a budget for that undertaking. The parties
to the agreenent nmay expend funds pursuant to the
agreenent, use unexpended balances of their respective
current funds, enter in a |ease-option to buy and contract
for deed agreenments between thenselves and with private
parties, accunulate funds from year to year for the
provision of services and facilities, and otherw se share
or contribute property in accordance with the agreenent in
cooperatively or jointly exercising or carrying out the
power or function. The agreement nmay include the
provi sion of personnel, equipnent, or property of one or
nore of the parties to the agreenent that nay be used
i nstead of other financial support.

N.D.C.C. 8 54-40.3-01(1)(d). This paragraph inplies that the parties
to a joint powers agreenent may include in that agreenent the use of
a |l oan between one party to the other as an elenent of financing the
j oi nt undert aking.?

3 But c.f. letter from Attorney General Nicholas J. Spaeth to Eugene
Belisle (Apr. 7, 1992) construing sonmewhat simlar |anguage fornmerly
found in ND.C C. 8 54-40-08(1) to the effect that the authority of a
political subdivision to | oan noney to another political subdivision

could not be inplied from then existing 8 54-40-08(1). However,
present section 54-40.3-01(1) contains sone broader |anguage not
found in fornmer section 54-40-08(1), i.e., that a joint powers
agreenent may provide for the "manner in which the parties to the
agreenent will finance the cooperative or joint wundertaking and
establish and maintain a budget for that wundertaking." N.D.C C

§ 54-40.3-01(1).
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Several laws provide that both counties and townships nmay work to
inprove roads wthin their respective jurisdictions. See N.D.C. C
ch. 24-05, County Roads, and ch. 24-06, Local Road |nprovenents. One
statute nentioned above specifically permits a township to contract
with a county for road purposes:

The board of supervisors of any township may enter into a
contract with the board of county conmm ssioners of the
county, the board of supervisors of another township, or
the directors of a soil conservation district for the
construction, inprovenent, or repairing of township roads
and bridges wi thout the necessity of advertising for bids.?*

N.D.C.C. 8 24-06-09. This statute authorizes a township to enter a
contract with a county for the county to perform road work on
township roads, and it may be reasonably inplied that the township is
intended to pay the county for the cost of such construction.
N.D.CC 8 54-40.3-01(1) would permt the county and township to
jointly admnister this authority for the inprovenent of township
r oads.

VWile ND.CC 8§ 24-06-09 permts a township to contract with a
county for the county to undertake the construction, inprovenent, or
repair of township roads and bridges, a joint powers agreenent would
permt the county and the township to exercise this power in a
cooperative or joint manner. N D.C.C. 8 54-40.3-01(1). It could be
reasonably expected that the contract contenplated by N D CC

8§ 24-06-09 would entail the township paying the county for the cost
that the county incurs in the inprovenent, mai nt enance, or
construction of township roads and bridges. That section does not

state what the terns of the township’s repaynment would be, which
inplies that the ternms nmay include paynment over tine from the
townshi p’s budget. By pursuing a joint powers agreenment, a township
and a county nmay agree that the township will pay the county over

time for road inprovenents within the township, but instead of the
county providing for the township s road inprovenents to be perforned
as part of the county’s road inprovenent efforts, the county wll

simply forward the noney necessary to the township and the township
wi Il make the arrangenents for the inprovenents itself.

Further, it could be argued that the county’s authority to maintain
and operate roads included in its county road system under N. D.C C
§ 24-05-17 and the board of township supervisors’ authority over the

41t is expected that the entity the township contracts with woul d
obtain bids for the work to be perforned.
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roads, highways, and bridges in the townships wunder ND.CC
8§ 24-06-01 would be sufficient to support a joint powers agreenent
under N.D.C.C. 8 54-40.3-01(1). Such an agreenent will permt a |oan
of funds fromthe county to the township for township road purposes.
This argunent is beneficial because it foregoes the legal fiction of
a contract between the county and township being first made pursuant
to N.D.C.C. 8 24-06-09 where the county agrees to perform road work
within the township but having to assign that work to the township
board of supervisors under a joint powers agreenent.

Therefore, it is ny opinion that a county may |oan county general
funds or county road funds to an organized township for the purpose
of constructing or repairing township roads if the loan is nade
pursuant to a joint powers agreenent.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. § 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kamp
Attorney Genera

Assi sted by: Edward E. Erickson
Assi stant Attorney Ceneral
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